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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments with respect to claims 1, 3 - 7, 9 and 11-14 have been considered 
but are moot in view of the new ground(s) of rejection in view of prior art. 

2. In response to the arguments with respect to the rejections under 1 12, 2 nd paragraph, 
examiner disagrees. 

3. Applicant's allegation that 'an extended range' would be well known in the art 
notwithstanding, there is nothing in the specification to convey to one of ordinary skill in the art 
what the limitation of this recitation may be. While Applicant has attempted to clarify what the 
ordinary skill level is in the art, such is not provided in the specification. Neither is it considered 
as evidence of the ordinary level of skill, since it is merely Applicant's allegation. How 
'extended' would a 'range' need to cover in order to anticipate? Or, how much 'extended range' 
would a projectile need to cover in order to infringe on any patent granted to such a claim? 

4. In response to the argument with respect to the durometer hardness, examiner agrees with 
notice. Applicant contends that "the examiners [sic] assertion that the phrase "having a 
durometer hardness less than metallic rounds" is indefinite because some metal rounds, such as 
lead have a durometer/shore hardness less than 90" is in error because "Applicant submits that 
there are no references to metallic hardness measured on the Shore scale. The comparison of 
Lead and other metallic hardness is measured primarily in Rockwell and Brinnell scales." 
Examiner understands that that is indeed the case because durometer hardness is normally 
reserved for materials that are at least somewhat elastic. This introduces the examiner's notice. 
Any recitation attempting to limit the claims by comparing known durometer hardness with 
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unknown or unknowable durometer hardness is meaningless at the very least, and indeterminate 
at most. As above, how is one of ordinary skill in the art supposed to know whether an 
infringement is being made on any patent granted to claim containing such a limitation? If 
metallic rounds have indeterminate durometer hardness, how can a material have 'less than 5 that 
durometer hardness? 

5. In light of the above, the rejections stand. 

Claim Objections 

6. Claim 1 is objected to because of the following informalities: the status identifier 
"(Previously Presented)" would appear to be in error and should be -(Currently Amended)-. Of 
course, upon entrance of another amendment, the identifier can be "(Previously Presented). 
Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

7. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

8. Claims 1 , 3 - 7, 9 and 1 1 - 14 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter, which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
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claimed invention. The recitation "non-penetrating" before projectile in at least claims 1 and 7 
has not been disclosed in such a way as to enable one of skill in the art to make the projectile. 

9. For example, paragraph [0019] of the specification states in part that the "less lethal shot 
gun slug of the present invention. . .is formed of a material having low velocity and is resistant to 
target penetration upon impact". Note that 'resistant to penetration' is not the same as 'non- 
penetrating' with respect to projectiles. It is akin to the difference between waterproof, which is 
entirely impervious to water, and water resistant, which is not. There is nothing in the written 
description to give meaning to the recitation and, therefore, construe that the projectile would not 
penetrate any target, broadly and reasonably. 

10. For examination purposes, the claims will be interpreted to mean resistant to penetration. 

1 1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter, which the applicant regards as his invention. 

12. Claims 1, 3 - 7, 9 and 1 1 - 14 are rejected under 35 U.S.C. 112, second paragraph, as 
failing to set forth the subject matter which applicant(s) regard as their invention. Evidence that 
claims 1, 3 - 7, 9 and 11-14 fail(s) to correspond in scope with that which applicant(s) regard 
as the invention can be found in the reply filed 05 MAR 07. In that paper, applicant has stated 
"Applicant submits that there are no references to metallic hardness measured on the Shore 
scale," and, "The comparison of Lead and other metallic hardness is measured primarily in 
Rockwell and Brinnell scales", and this statement indicates that the invention is different from 
what is defined in the claim(s) because the claims require that the material have a durometer 
hardness less than metallic rounds. If such a determination is impossible, then clearly the 
Applicant does not have possession of the claimed subject matter. See above. 
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13. Alternatively, claims 1, 3 - 7, 9 and 1 1 -1 4 are rejected under 35 U.S.C. 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

14. For the reasons set forth in the response to arguments and the rejection under 1 12, 2 nd 
paragraph above, the metes and bounds of the claims cannot be determined with any accuracy 
with respect to durometer hardness of metallic materials. 

15. Specifically, claim 7, recites "a durometer hardness less than conventional shot gun 
projectile materials. Examiner has evidenced, see US Patent No. 6,527,880 to Amick, that 
'conventional shot gun projectile materials' can indeed include rubber, since it well known in the 
art to make such a substitution. 

16. Any not specifically mentioned is rejected as being dependent upon a rejected base claim. 

1 7. The claims will be further treated on the merits as best understood only. 

Claim Rejections - 35 USC § 102 

18. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

19. As best understood, claims 1, 3 -6 are rejected under 35 U.S.C. 102(b) as being 
anticipated by FR 2639104 A3 to Levoux et al. {Levoux), 

20. Re - claim 1, Levoux discloses the claimed invention including an extended range less- 
lethal projectile munition comprising: a non-penetrating kinetic energy projectile 4, Fig. 2, for 
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example, having a generally cylindrical body including a forward end and rearward end; said 
forward end including a protruding convex member 5 extending therefrom, such that the center 
of mass of said projectile is closer to said forward end than to said rearward end, thereby 
increasing the weight of said body at said forward end, and further including a hollow cylindrical 
bore 9 extending from said rearward end wherein said cylindrical body is solid from said 
cylindrical bore to said forward end; and said body being formed of a homogeneous, non- 
metallic material having a durometer hardness less than metallic rounds. At page 2, line 15, 
Levoux discloses that the body of the projectile 4 is made of supple and elastic material: "un 
corps r6alis6 en une matiere souple et elastique", or, 'a body made of supple and elastic 
material'. Clearly, if the material is supple and elastic, it would inherently have a durometer 
hardness less than metallic rounds, since metallic rounds are not usually known for their 
suppleness and elasticity. 

21. Re - claim 3, Levoux clearly discloses the protruding member 5 being domed shaped. 

22. Re - claim 4, Levoux further discloses wherein the domed shaped protruding member 5 
is surrounded by a rim 6, 7. 

23. Re - claim 5, while Levoux does not explicitly state that the body is manufactured of 
material molded from the group consisting of rubber, foam and plastic, the entire group is 
implied because not many other alternative materials come to mind from which to make the body 
both 'supple and elastic'. It could be argued that Levoux may make the body from naturally 
occurring sponge, but that would be more than a stretch. 

24. Re - claim 6, as best understood in light of the above, because a durometer hardness of 
20 c OO scale' is roughly equivalent to chewing gum, that of 90 ' A scale' is harder than 
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automotive tire tread and 90 'D scale' is harder than a hard hat, as examples, a supple and elastic 
material as disclosed by Levoux would appear to anticipate this claim limitation. 

Claim Rejections - 35 USC §103 

25. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

26. Claims 7 and 1 1 - 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over US 
Patent Nos. 4,043,267 to Hayashi in view of Levoux. 

27. Re - claim 7, Hayashi discloses a less-lethal shot gun round comprising: a generally 
elongate tubular hull 25 having a forward end and an opposed rearward end; a base, Figs. 4, 5, 8 
and 9, for example, enclosing said rearward end of said hull; a propellant 26 contained within 
said base; a wad, Fig. 7a, for example, sealably positioned in said hull adjacent said rearward 
end; and a non-penetrating* kinetic energy projectile 27 carried in said hull, said slug being a 
generally cylindrical member, Fig. 7b, for example, having an outer cylindrical wall, said 
projectile having a rearward end with a hollow cylindrical bore 27' extending from said rearward 
end and further including a convex solid head, Fig. 10, for example, extending from said 
cylindrical bore to said forward end of said cylindrical member such that the center of mass of 
said projectile is closer to said forward end than to said rearward end, thereby increasing the 
weight of said projectile at said forward end; said projectile being formed of a homogeneous 
material. Since the cross-hatching is the same for the entirety of element 27, it is asserted that it 
is homogenous. However, Hayashi does not disclose the projectile being non-metallic and 
having a durometer hardness of less than conventional shot gun projectile materials. Levoux 
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teaches that materials that are supple and elastic can be used as substitutes in the same field of 
endeavor for the purpose of manufacturing training ammunition. It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to modify Hayashi as taught by 
Levoux in order to manufacture a training projectile. Further, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to substitute a supple and 
elastic material, since it has been held to be within the general skill of a worker in the art to 
select a known material on the basis of its suitability for the intended use as a matter of obvious 
design choice. In re Leshin, 125 USPQ 416. In this case, Levoux makes it clear that such 
materials were well known alternatives in the art at the time of invention. 

28. Re - claim 11, Hayashi in view of Levoux further discloses the group of materials 
selected for manufacture. See claim 5 above. 

29. Re - claim 12, Hayashi in view of Levoux further discloses the material's durometer 
hardness. See claim 6 above. 

30. Re - claims 13 & 14, Hayashi in view of Levoux further discloses the material's mass 
and weight being less than conventional shot gun projectile materials. Because the materials 
selectable for manufacture are limited to those that are supple and elastic, examiner contends that 
those same materials would have less mass and weight than 'conventional shot gun projectile 
materials', 1 12, 2 nd rejection above notwithstanding and presuming Applicant intends metallic 
materials. 

3 1 . Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over US Patent Nos. 
4,043,267 to Hayashi in view of Levoux, further in view of US Patent No. 6,615,739 to Gibson. 
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32. . Hayashi in view of Levoux disclose the claimed invention except for the outer 
cylindrical wall being dimpled. Gibson teaches putting dimples on the surface of the projectile, 
Fig. 8, for example, in the same field of endeavor for the purpose of increasing accuracy and 
distance. It would have been obvious to one having ordinary skill in the art at the time of 
invention to include dimples on the surface of a projectile taught by the Hayashi in view of 
Levoux in order to increase accuracy, distance and/or both. Motivation would include better 
accuracy at greater distances for shot guns. 

Conclusion 

33. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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Any inquiry concerning this communication should be directed to Bret Hayes at 
telephone number (571) 272 - 6902 or email address bret.hayes@uspto.gov. The examiner can 
normally be reached Monday through Friday from 5:30 am to 2:00 pm, Eastern Standard Time. 

The Central FAX Number is 571-273-8300. 

If attempts to contact the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Carone, can be reached at (571) 272 - 6873. 



Bret Hayes 



23-May-07 





